STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ALLI SON M HUTH,
Petitioner,
VS. Case No. 00-4633

NATI ONAL ADVARK CORPORATI ON,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on January 30, 2001, at Fort Lauderdale, Florida, before
Adm ni strative Law Judge M chael M Parrish of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Lee Friedl and, Esquire
Downs & Associ at es
101 Madeira Avenue
Coral Gables, Florida 33134

For Respondent: No Appear ance

STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent committed
an unl awful enploynment practice and, if so, determ nation of the

relief to which the Petitioner is entitl ed.



PRELI M NARY STATEMENT

On Decenber 8, 2000, counsel for the Respondent served a
Notice of Wthdrawal, by neans of which it withdrew fromfurther
representation of the Respondent. No successor counsel has
filed an appearance on behalf of the Respondent. At the fina
heari ng on January 30, 2001, there was no appearance by anyone
on behal f of the Respondent.

The Petitioner appeared at the final hearing and testified
on her own behalf. The Petitioner did not present the testinony
of any other witnesses. The Petitioner offered nine exhibits
that were received in evidence. The Petitioner had a tenth
exhi bit marked for identification. The Petitioner's counse
requested leave to late-file the tenth exhibit. The request was
granted, but, as of the date of this Recomended O der,
Petitioner's Exhibit 10 has not been filed wth the D vision of
Admi ni strative Hearings.

At the conclusion of the hearing on January 30, 2001, the
Petitioner's counsel stated that a transcript of the hearing
woul d not be prepared, and he requested ten days fromthe date
of the hearing within which to file the Petitioner's proposed
reconmended order. The request was granted.

The deadline for filing the Petitioner's Exhibit 10 and the
Petitioner's proposed recomended order expired w thout either

docunent being filed. The subsequent history of the case is



described in part in an Order Establishing Deadline issued on
March 23, 2001

On February 20, 2001, at the request of
t he undersi gned, a tel ephone call was pl aced
to the office of Petitioner's counsel to
inquire if Petitioner still intended to file
Petitioner's Exhibit 10 and still intended
to file a proposed recomended order. On
t hat sanme day, sonmeone fromthe office of
Petitioner's counsel |left a voice-nai
message to the effect that Petitioner's
counsel had recently had sone unidentified
"enmergencies,” but that he intended to file
the exhibit and the proposed recomended
order by the following Friday. As of the
date of this order, no post-hearing
docunents have been filed by or on behal f of
the Petitioner.

The remai nder of the Order Establishing Deadline
provi ded as foll ows:

In view of all of the foregoing, and in
what is perhaps an overabundance of due
process, it is ORDERED

1. That the Petitioner is hereby allowed
until Monday, April 2, 2001, within which to
file Petitioner's Exhibit 10 and wi thin
which to file a proposed reconmended order.

2. That the deadline established in this
order will not be extended, and the
Recomended Order in this case will be
i ssued wi thout benefit of the docunents
menti oned above if they are not filed by
April 2, 2001.

As of the date of this Recommended Order, the Petitioner
has not filed Petitioner's Exhibit 10 and has not filed a

proposed recommended order. There has been nothing filed on



behal f of the Respondent since the Notice of Wthdrawal filed by

t he Respondent's counsel.

FI NDI NGS OF FACT

1. The Petitioner, Allison M Huth, is an adult fenale
person. At all times material to this proceeding the Petitioner
has been a resident of the State of Florida.

2. The Respondent, National Admark Corporation, is an
advertisi ng agency and publishing conpany. At all timnes
material to this proceeding, the Respondent was doi ng busi ness
fromoffices |located in Fort Lauderdal e, Florida.

3. On the norning of June 12, 1998, a M. WIIiam Rufrano,
who was at that tinme a boyfriend of the Petitioner, took the
Petitioner wwth himto the Fort Lauderdal e offices of the
Respondent. At that time, M. Rufrano had sone type of
arrangenent with the Respondent pursuant to which he worked in
the field naking sales calls in an effort to sell the
Respondent's products.® The Petitioner's reason for going with
her boyfriend to the Respondent's offices on June 12, 1998, was
to find out nore about the conpany in order to decide whether
she wanted to work for the conpany.

4. Upon arriving at the Respondent's offices on June 12,
1998, M. Rufrano introduced the Petitioner to his "boss" and to
several of the other people who worked in the Respondent's

offices. Shortly thereafter, M. Rufrano |left the Respondent's



of fices and spent nost of the rest of the day neeting
prospective custonmers and meki ng sal es presentati ons outside of
the Respondent's offices. The Petitioner renained at the
Respondent's offices for nost of the day. The Petitioner spent
the day nmaking calls to prospective custoners. She attenpted to
have each of the prospective custonmers nake an appoi ntnent for a
sal esperson to visit and nake a sales presentation for the
Respondent's products. ?

5. The Petitioner never signed any paper work with the
Respondent regardi ng any business rel ationshi p between hersel f
and the Respondent. Specifically, she did not sign or submt an
application for enploynent with the Respondent, she did not sign
or enter into an enploynent contract with the Respondent, and
she did not sign or enter into an independent contractor
agreenent with the Respondent. The Petitioner did not have an
understanding with the Respondent as to what her hours of work
woul d be or as to how many hours she would work each day, each
week, or each nonth. The Petitioner did not have an
understanding with the Respondent as to what her conpensation
woul d be for neking tel ephone calls.® In sum The Petitioner
and the Respondent never entered into any agreenent by means of
which the Petitioner becane either an enpl oyee or an i ndependent

contractor of the Respondent.



6. During the course of her day at the Respondent's
of fices, the Petitioner had occasion to seek assistance from
M. Ant hony Tundo, who was the Respondent's Sal es Manager, and
was the person the Petitioner had been told to contact if she
had any questions. Following the Petitioner's request for
assi stance, M. Tundo engaged in a nunber of inappropriate,
unwant ed, and ungentl emanly acts that caused the Petitioner to
beconme very upset and unconfortable. The worst of M. Tundo's
acts that day are described as follows in the Petitioner's
Exhibit 8, a letter signed by the Petitioner and her boyfriend a
few days after the events on June 12, 1998:

M. Tundo began stroking Allison's
[Petitioner's] head very softly and used the
excuse that he was trying to pick something
out of her hair.

M. Tundo trapped Allison against the
coffee counter in the hallway. He then
pressed hinself, including his erection [,]
agai nst her body which was agai nst the
counter. He then proceeded to kiss her on
her forehead and cheeks.

When Allison was in M. Tundo's office, he
told her to take a | ook at sonething he was
doing. Not wanting to go behind the desk,
Al'lison | eaned over the front of the desk to
| ook. As she did so, M. Tundo stared
directly dowmn Allison's bl ouse and
comrented[,] "what a nice pair of tits you
have."” Allison quickly stood up, and
proceeded to wal k around behind M. Tundo's
desk figuring he couldn't | ook down her
bl ouse. As she was | eaning on his desk
wat chi ng what he was doi ng, he began to
stroke her fingers and hands. He then told



her to turn around. Allison did so thinking
there was a flaw or sonething wong with her
outfit. He then grabbed her firmly by the
backs of her arms and positioned her[,]

whi ch nade her feel extrenely unconfortable.
After doing so, he uttered the word[,]
"there." He then told Allison[,] "You have
very, very nice legs," and "You have a very
beautiful ass[,]" and proceeded to pat

Al lison on her rear end.

When Allison was sitting on the couch in
M. Tundo's office, she got up to go to the
| adies’ room M. Tundo told her to sit
back down. Presum ng M. Tundo wanted to
tell her sone nore things related to
busi ness, she sat back down. M. Tundo told
her to "do that again.” Wen Allison
guesti oned what he neant, M. Tundo told her
that he wanted her to uncross her legs (like
she woul d have to do in order to stand up)
again so he could see what it |ooks Iike
i nside her legs and up her skirt. M. Tundo
was al so noving his hands in an outward
notion as he was telling her these things.

After Allison left M. Tundo's office, he
continued to follow her around the office
buil ding. As he was follow ng her, he
continually told her that she has "such a
sexy wal k," and "such a nice ass." He
foll owed her into the conference room next
to the coffee maker. He then proceeded to
rub her shoul ders, npaning softly and
breat hi ng heavy as he did so. He then told
her that she seened "tense."

7. There is no conpetent substantial evidence that
M . Tundo had ever previously engaged in conduct such as that to
whi ch he subjected the Petitioner. There is no conpetent
substantial evidence that M. Tundo had ever previously engaged

in any type of conduct that would create a sexually hostile or



abusi ve work environment. There is no conpetent substanti al

evi dence that the Respondent's managenent had ever been advi sed
that M. Tundo had previously engaged in any conduct that would
create a sexually hostile or abusive work environnment. There is
no conpetent substantial evidence that the Respondent's
managenent had ever received any prior conplaints that M. Tundo
had engaged in conduct such as that to which he subjected the
Petitioner, or that he had engaged in any other type of conduct
that would create a sexually hostile or abusive work

envi ronment .

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Section 120.57, Florida Statutes.

9. The statutory basis for the Petitioner's claimfor
relief is found at Section 760.10, Florida Statutes, which
provides as follows, in pertinent part:

(1) It is an unlawful enpl oynent practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherwise to
di scrim nate agai nst any individual wth
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndi vidual's race, color, religion, sex,
national origin, age, handicap, or marita
st at us.

(b) Tolimt, segregate, or classify
enpl oyees or applicants for enploynment in
any way which woul d deprive or tend to



deprive any individual of enploynment
opportunities, or adversely affect any

i ndi vidual 's status as an enpl oyee, because
of such individual's race, color, religion
sex, nhational origin, age, handicap, or
marital status.

10. The basic legal principles applicable to a proceeding

of this nature are discussed at length in Elisa L. Scott v.

M chael W Titze Conpany, Inc., d/b/a Village | nn, DOAH Case

No. 94-5635 (Recommended Order issued May 24, 1995), where the
Adm ni strative Law Judge included the following in the
concl usi ons of |aw

156. In resolving this dispute, reference
may be nade to the precedents set forth in
Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. s.2000e et seq., through court
cases interpreting that law. This
opportunity exists because Chapter 760,
Florida Statutes, "Florida Cvil R ghts Act
of 1992", is patterned after federal
| egislation. See Florida Dept. of Com
Affairs v. Bryant, 580 So. 2d 1205 (Fla. 1st
DCA 1991).

157. In the Bryant case the court
i ndicated that to resolve the issue of
di scrim nati on one nust question the facts
presented and that includes dealing with
i ssues of weight and credibility of the
evi dence.

158. Having alleged that the Respondent
mai ntai ned a hostile work environnent,
Petitioner nust offer objective proof about
the environnent, together with Petitioner's
subj ective perceptions that the environnent
was hostile. Mreover, Petitioner nust show
that the Respondent or its agents, .
knew or shoul d have known of the conduct
constituting the hostile environnent and



with that know edge failed to take
appropriate corrective action. See Meritor
Savi ngs Bank v. Vinson, 106 S.Ct. 2399
(1986) .

159. A sexually hostile or abusive
envi ronment exists "when the work place is
perneated with 'discrimnatory intimdation,
ridicule, and insult' that is "sufficiently
severe or pervasive to alter the conditions
of the victims enploynent and create an
abusi ve working environnent' . . . ", Harris
v. Forklift Systenms, Inc., 114 S.C. 370
(1993). Concerning the alleged victinms
subj ective perception about the working
environment, the Harris court stated, "so
| ong as the environnent woul d reasonably be
perceived and is perceived, as hostile or
abusive, there is no need for it to also be
psychol ogically injurious". However, the
affect of the alleged discrimnation on the
enpl oyee' s psychol ogi cal wel | -bei ng has
rel evance in determ ning whet her the
enpl oyee perceived that the environnent was
abusi ve.

160. In the Harris opinion, at 114 S. Ct.
at 371, the court described the test for
measuring the quality of the environnent and
whether it constituted a sexually hostile or
abusi ve environment when it stated:

: whet her an environnment is
"hostile' or 'abusive' can be
determ ned only by | ooking at al
the circunstances. These may

i nclude the frequency of the

di scrimnatory conduct; its
severity, whether it is physically
threatening or humliating, or a
nere of fensive utterance; and

whet her it unreasonably interferes
with the enpl oyee's work
performance . . . no single factor
is required.
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161. Again in the Harris case, at 114
S.C. 372, Justice G nsburg in a concurring
opi ni on conmented on the test for a sexually
hostile or abusive environnent in this
manner :

The critical issue, Title VII's
text indicates, is whether nenbers
of one sex are exposed to

di sadvant ageous terns or
conditions of enploynent to which
nmenbers of the other sex are not
exposed . . . It suffices to prove
that a reasonabl e person subjected
to the discrimnatory conduct
would find, as the Plaintiff did,
that the harassnment so altered

wor ki ng conditions as to make it
nore difficult to do the job.

162. Robi nson v. Jacksonvill e Shipyards,
Inc., 760 F.Supp. 1486 (MD Fla. 1991) speaks
to the nature of the proof that nust be
denonstrated by Petitioner to prevail in her
claimwhere it is stated:

Five el ements conprise a claim of
sexual discrimnation based on the
exi stence of hostile working
environnent; (1) Plaintiff

bel ongs to a protected category;
(2) Plaintiff was subject to
unwel coned sexual harassnent; (3)
The harassnent conpl ai ned of was
based upon sex; (4) The
harassnment conpl ai ned of affected
aterm condition or privilege of
enpl oynent; and (5) Respondeat
superior, that is Defendants knew
or shoul d have known of the
harassnent and failed to take
pronpt, effective renedial action.

163. Those elenents of proof followthe
hol ding in Jones v. Flagship International,
793 Fed. 2d 714 (5th Cir. 1986).

11



164. Verbal abuse in an environnment which
al l ows verbal abuse of a female worker is
not condoned even in the instances where the
i ndi vidual commtting the harassnment and the
femal e worker/cl ai mant do not |ike each
other. See Burns v. MG egory El ectronics
| ndustries, Inc., 989 F.2d 959 (8th Cr
1993) and unwel conmed sexual harassnent by a
co-worker cannot be justified even in the
i nstances where the Claimant is "unl ady
like". See Carr v. Allison Gas Turbine
Di vision, General Mtors Corp., 32 F.3d 1007
(7th Cr. 1994).

165. As a female Petitioner belongs to a
protected category.

11. The legal principles quoted above are equally
applicable to the facts in this proceeding. Wen so applied, it
becones clear that the relief requested in the petition in this
proceedi ng nust be deni ed because the evidence in this
proceeding is insufficient to support a conclusion that the
Respondent engaged in an unlawful enploynment practice. Wile
t he conduct of M. Tundo was unwanted and unwel comed sexual
harassnment, which was based upon sex, there is no show ng that
t he Respondent's nmanagenent knew or shoul d have known about the
harassnent. Absent such a show ng, there is no basis upon which
to conclude that the Respondent commtted an unl awful enpl oynent
practi ce.

12. The petition in this proceeding nust also be dism ssed
for yet another reason. The evidence in this case is

insufficient to show that the Petitioner ever applied to becone
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an enpl oyee of the Respondent or that she ever becane an

enpl oyee or an i ndependent contractor of the Respondent. Absent
a showi ng that she was an applicant for enploynent or that she
becane an enpl oyee, the Petitioner |acks a statutory basis for
seeking relief froman unlawful enploynment practice. See Faye

Musgrove v. Suwannee County and Suwannee County Sheriff's

Depart ment, DOAH Case No. 98-0175 (Recommended Order of
Di sm ssal, May 20, 1998).

RECOMVENDATI ON

On the basis of all of the foregoing, it is RECOMVENDED
that the Florida Conmm ssion on Human Rel ations issue a Final
Order in this case dismssing the Petition for Relief and
denying all relief sought by the Petitioner.

DONE AND ORDERED t his 30th day of May, 2001, in

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 30th day of My, 2001.

13



ENDNOTES

1/ The record in this case contains very little information
about the nature of M. Rufrano's relationship with the
Respondent, other than the fact that he worked in the field
maki ng sales calls. It is not clear whether M. Rufrano was an
enpl oyee or an i ndependent contractor.

2/ The record in this case contains very little information as
to how the Petitioner came to be making these tel ephone calls or
on whose behal f she was nmaking the calls. It is possible that
she was naking the calls on behalf of the Respondent, and that
any appoi ntnents arranged by the Petitioner were to be given to
any sal esperson chosen by the Respondent. It is also possible
that the Petitioner was nmaki ng the tel ephone calls on behal f of
her boyfriend and that any appoi ntnents arranged by the
Petitioner were to be given to M. Rufrano. The record does not
contain sufficient information upon which to determ ne who
arranged for the Petitioner to spend the day maki ng tel ephone
calls or to determ ne on whose behalf the calls were bei ng nade.

3/ The only thing the Petitioner recalls being discussed
regardi ng conpensation was that if any appointnments she
schedul ed resulted in a sale of the Respondent's products, the
Petitioner would be paid a percentage of the proceeds of the
sale. The Petitioner does not recall what percentage of the
sal es proceeds were to be paid to her. It is also unclear

whet her any such paynent was to be nade by the Respondent or by
t he sal esperson who nade the sale.

COPI ES FURNI SHED

Jack Brown

Nat i onal Admar k Cor porati on

730 Northwest 57th Pl ace

Fort Lauderdale, Florida 33309

Azizi M Dixon, Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Lee Friedl and, Esquire

Downs & Associ at es

101 Madeira Avenue

Coral Gables, Florida 33134
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Dana A. Baird, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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